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ARLINGTON PUBLIC SCHOOLS
PROCUREMENT RESOLUTION

PREAMBLE

The purpose of this



ARTICLE 1 - GENERAL PROVISIONS
1-101 Application

This Procurement Resolution applies to all procurement activities



1-105 Definitions. See Sec. 4-122 for additional definitions applicable to Energy

and Operational Efficiency Performance-Based Contracting.

€D)

€))

(€))
4

Best Value: As predetermined in the solicitation, means the overall
combination of quality, price and various elements of required services
that in total are optimal relative to the needs of Arlington Public
Schools. Best Value concepts apply when procuring Goods and Non-
Professional Services but not Construction or Professional Services
unless otherwise provided in this Procurement Resolution.

Bid: A bid submitted to APS by a person or Business iIn response to an
Invitation to Bid for a procurement being conducted through Competitive
Sealed Bidding.

Bidder: A person or Business submitting a Bid in response to an ITB.

Board: See Governing Body.



Contract, the furnishing of Construction services to Arlington Public
Schools. A construction management at risk (“CMR’) Contract as provided
in Article 4, Section 4-102 of this Procurement Resolution involves
participation by the Contractor in the pre-Construction design Phase, and
if the parties are able to reach agreement on a guaranteed maximum price
for the Construction Phase may extend into the Construction phase, or may
be awarded to a different party only for the Construction Phase if
Arlington Public Schools and the pre-Construction P



(22)

(23)

24

(25)

(26)

@7

(28)

Indefinite Delivery or Quantity Contract: A Contract that only requires
performance of contractual obligations upon the request of Arlington
Public Schools and which establishes an annual cap for the total work
that may be authorized for such Contract.

Informality: A minor defect or variation of a Bid or Proposal from the
exact requirements of the Invitation to Bid, or the Request for Proposal,
which does not affect the price, quality, quantity or delivery schedule
for the Goods, Services, Professional Services, Construction or Insurance
being procured.

Intellectual Property: All trademarks, trade names, domain names,
corporate or business names or identifiers, patents, inventions,
copyrights, computer software programs, applications, systems, source and
object codes, including all registrations and recordings of such
intellectual property and all legal interests and rights therein.

Invitation to Bid or 1TB: The initiation of a public procurement by APS
when the means of procurement is by competitive sealed bidding as provided
in the VPPA and this Procurement Resolution.

Job Order Contracting: A method of procuring Construction by establishing
a book of unit prices and then obtaining a Contractor or multiple
Contractors to perform work as needed using the prices, quantities, and
specifications in the book as the basis of pricing for the particular
task. The Contractor(s) may be selected through either Competitive Sealed
Bidding or Competitive Negotiation depending on the needs of Arlington
Public Schools. A minimum amount of work may, but need not, be specified
in the Contract. The Contract term and the project amount shall not exceed
the limitations specified in section 4-116 of this Procurement Resolution.

Order splitting with the intent of keeping a job order under the maximum
dollar amounts prescribed in Article 4, Section 4-116 of this Procurement
Resolution is prohibited.

Arlington Public Schools shall not issue or use a job order, under a Job
Order Contract, solely for the purpose of receiving professional
architectural or engineering services that constitute the practice or
architecture or the practice of engineering as those terms are defined in
Va. Code Ann. § 54.1-400. However, professional architectural or
engineering services may be included in a job order where such
professional services are (i) incidental and directly related to the job,
(ii) do not exceed twenty-five thousand dollars ($25,000.00) per job
order, and (iii) do not exceed seventy-five thousand dollars ($75,000.00)
per Contract term.

Job Order Contracting shall not be used for Construction, maintenance, or
asset management services for a highway, bridge, tunnel or overpass.

Multiphase Professional Service Contracts: A Contract for the providing
of Professional Services where the total scope of work of the second or
subsequent phase of the Contract cannot be specified without the results
of the First or prior phase of the Contract.

Nominal Value: A TfTair market value of five ($5.00) dollars or less,
except that consumable items under twenty-five ($25.00) dollars in value
offered to all participants or members at a professional association or
organization meeting shall be considered as nominal.

9



(29)

(30)
GD

(32)

(33)

G4

(35)

(36)

Non-Professional Services: Any services not specifically identified as
Professional Services in section 1-201 of this Procurement Resolution.

Offeror: A person or Business submitting a Proposal in response to a RFP.

Potential Bidder or Offeror: For the purposes of Article 7, Sections 7-
104 and 7-108 of this Procurement Resolution means a person or Business
who or which, at the time Arlington Public Schools negotiates and awards
or proposes to award a Contract, is engaged in the sale or lease of Goods,
or the provision of Services, Professional Services, insurance or
Construction, of the type to be procured under the Contract, and who at
such time is eligible and qualified in all respects to perform that
Contract, and who would have been eligible and qualified to submit a Bid
or Proposal had the Contract been procured through Competitive Sealed
Bidding or Competitive Negotiation.

Procurement Agent: Also referred to as the Procurement Director/Director
of Procurement. Prior to July 1, 2019 was referred to as the Purchasing
Agent. See Article 2.

Procurement Resolution: The Arlington Public Schools Procurement
Resolution as in effect at the time of any procurement initiated by APS.

Professional Services: Work performed by a Contractor within the scope
of the practice of accounting, actuarial services, architecture, land
surveying, landscape architecture, law, dentistry, medicine, optometry,
pharmacy, or professional engineering.

Proposal: A written proposal submitted to APS by a person or Business in
response to a Request for Proposals.

Public Body: Any legislative, executive or judicial body, agency, office,

10



of equipment or materials, or the rental of equipment, materials and
supplies.

(43) Sheltered Workshop: A facility that provides work experience and related
services for the purpose of assisting handicapped persons to progress

11



ARTICLE 2 - OFFICE OF THE PROCUREMENT AGENT

2-101 Establishment and Appointment

The procurement system shall operate under the direction and supervision of the
Procurement Agent who shall be appointed by the Arlington School Board, and
supervised and subject to the direction of the Superintendent, or his designee.

2-102 Authority and Duties of the Procurement Agent

(1) Authority: The Procurement Agent shall serve as the principal public
Procurement official for

12



G. Procure for Arlington Public Schools the highest quality Goods,
Services,
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ARTICLE 3 — JOINT PROCUREMENT AND COOPERATIVE PROCUREMENT

15



by any other agency of the U.S. government to the extent permitted by
applicable federal law or regulation.
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ARTICLE 4 - CONTRACT FORMATION AND METHODS OF SOURCE
SELECTION

4-101 Competitive Sealed Bidding

17



Agent shall advise in writing each potential Bidder or Offeror which
submitted an application whether that potential Bidder or Offeror
has been prequalified. In the event that a potential Bidder or
Offeror is denied prequalification, the written notification to
such potential Bidder or Offeror shall state the reasons for such
denial of prequalification and the factual basis of such reasons.

A decision by the Procurement Agent denying prequalification under
the provisions of this subsection shall be final and conclusive
unless the potential Bidder or Offeror appeals the decision as
provided in Article 7, Section 7-101 of this Procurement Resolution.

The Procurement Agent may deny prequalification to any potential
Bidder or Offeror only if the Procurement Agent finds one of the

following:

1. The potential Bidder or Offeror does not have sufficient
financial ability to perform the Contract that would result
from such procurement. If a bond is required to ensure

performance of a Contract, competent evidence that the
potential Bidder or Offeror can acquire a surety bond from a
corporation included on the United States Treasury list of
acceptable surety corporations (Circular 570, latest edition)
in the amount and type required by Arlington Public Schools
shall be sufficient to establish the financial ability of
such potential Bidder or Offeror to perform the Contract
resulting from such procurement:

2. The potential Bidder or Offeror does not have appropriate
experience to perform the Construction project in question:

18















(15)

(16)

insurance or prepaid coverage having a premium computed on the basis of
claims paid or incurred, plus the insurance carrier’s administrative costs
and retention stated in whole or part as a percentage of such claims,
shall not be prohibited by this Section. Architect, engineer and similar
Contracts which are based on a percentage of Construction cost shall not
be prohibited by this Section, providing the Construction Contract is not
awarded to that architect, engineer or similar Contractor.

Multi-Term Contracts:

A. Specified Period and Price Limits. Unless otherwise provided by
law, a Contract for Goods, Services or insurance, or Tfor non-
transportation related Construction, If the aggregate or the sum of
all phases is not expected to exceed two hundred thousand dollars
($200,000.00), and for transportation related Construction if the
aggregate or sum of all phases is not expected to exceed twenty-
five thousand dollars ($25,000.00), may be entered into for any
period of time deemed to be in the best interest of the Arlington
Public Schools provided the term of the Contract and conditions of
renewal or extension, if any, are included in the solicitation and
funds are available for the Tfirst fiscal period at the time of
contracting. Payment and performance obligations for succeeding
fiscal periods shall be subject to the availability and
appropriation of funds therefor.

B. Cancellation Due to Unavailability of Funds in Succeeding Fiscal
Periods. When funds are not appropriated or otherwise made
available to support continuation of performance in a subsequent
Ffiscal period, the Contract shall be canceled.

Withdrawal of Bid Due to Error on Construction Contracts:

A A Bidder for an Arlington Public Schools Construction Contract may
withdraw its Bid from consideration if the price Bid was
substantially lower than the other Bids due solely to a mistake
therein, provided the Bid was submitted in good faith, and the
mistake was a clerical mistake as opposed to a judgment mistake,
and was actually due to an unintentional arithmetic error or an
unintentional omission of a quantity of work, labor or material
made directly in the compilation of the Bid, which unintentional
arithmetic error or unintentional omission can be clearly shown by
objective evidence drawn from inspection of original work papers,
documents and materials used in the preparation of the Bid sought
to be withdrawn. The procedure for Bid withdrawal must be stated
in the Invitation to Bid.

The Bidder shall give notice in writing of its claim of right to
withdraw its Bid within two (2) business days after the conclusion
of the Bid opening procedure and shall submit original work papers
with such notice.

Under these procedures, the mistake shall be proved only from the
original work papers, documents and materials delivered as required
herein. The work papers, documents and materials submitted by the
Bidder shall, at the Bidder’s request, be considered trade secrets
or proprietary information subject to the conditions of Article 4,
Section 4-113 of this Procurement Resolution.

23



No Bid may be withdrawn under this Section when the result would be
the awarding of the Contract on another Bid of the same Bidder or
of another Bidder in which the ownership of the withdrawing Bidder
is more than Ffive percent (5%).

IT a Bid is withdrawn under the authority of this Section, the
lowest remaining responsive Bid from a Responsible Bidder shall be
deemed to be the low Bid.

No Bidder who 1is permitted to withdraw a Bid shall, for
compensation, supply any material or labor to or perform any
subcontract or other work agreement for the person or firm to whom
the Contract 1is awarded or otherwise benefit, directly or
indirectly, from the performance of the project for which the
withdrawn Bid was submitted.

IT the Procurement Agent denies the withdrawal of a Bid under the
provisions of this S

24
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after such person or Business has performed labor or furnished
material in accordance with the Contract documents.

(22) Alternative Forms of Security:

A.

In lieu of a bid, payment, or performance bond, a Bidder may furnish
a certified check, cashier’s check or cash escrow in the face amount
required for the bond.

IT approved by the Arlington Public Schools Attorney, a Bidder may
furnish a personal bond, property bond, or bank or savings
institution’s letter of credit on certain designated funds in the
face amount required for the bid, payment or performance bond.
Approval shall be granted only upon a determination that the
alternative form of security proffered affords protection to
Arlington Public Schools equivalent to a corporate surety®s bond.

4-102 Competitive Negotiation

(@D Competitive Negotiation for Goods or Services Other Than Professional

Services

A

Conditions for Use:

Construction may be procured only by Competitive Sealed Bidding,
except that Competitive Negotiation may be used in the following
instances upon a determination made in advance by the Procurement
Agent and set forth in writing that Competitive Sealed Bidding is
either not practicable or not fiscally advantageous to Arlington
Public Schools, which writing shall document the basis for this
determination:

1. for the construction of highways and any draining, dredging,
excavation, grading or similar work upon real property; or

2. for Construction Contracts awarded on a fixed price
Construction Management Contract in accordance with the
requirements and the procedures set forth in Article 4,
subsection 4-102 (3) of this Procurement Resolution.

27



the location designated for public posting of procurement notices
prior to the due date and time for receiving Proposals. Arlington
Public Schools may provide in the Request for Proposals that (i)
any exception to any provisions, terms or conditions included in
the Request for Proposals or in any document incorporated into the
Request for Proposals shall be included in the Proposal and any
exception not included in the Proposal shall be deemed to have been
accepted without objection and shall not be considered; or (ii)
that no exceptions to any provisions, terms or conditions included
in the Request for Proposals or in any document incorporated into
the R
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)

G.

The Procurement Agent may waive Informalities in Proposals.

Competitive Negotiation for Professional Services

A.

Conditions for Use: Contracts for Professional Services, the cost
of which is expected to exceed eighty thousand dollars ($80,000.00)
in the aggregate or for the sum of all phases of a Contract or
project shall be entered into by use of the Competitive Negotiations
for Professional Services method. Professional Services estimated
to cost eighty thousand dollars ($80,000.00) or less may be procured
in accordance with the procedures for Competitive Sealed Bidding,
Competitive Negotiation for Goods and Services other than
Professional Services, Competitive Negotiation for Professional
Services or any other method that is authorized by this Procurement
Resolution, at the discretion of the Procurement Agent.

1. A Contract for architectural or professional engineering
services relating to multiple projects may be awarded by
Arlington Public Schools, provided (i) the projects require
similar experience and expertise, (ii) the nature of the
projects is clearly identified in the Request for Proposals,
and (iii) the Contract is limited to a term of one (1) year
or when the cumulative total project fees reach the maximum
authorized iIn this Section, whichever occurs first.

2. Such Contracts may be renewable for three (3) additional one

-
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(3) Competitive Negotiation for Acquisition of Construction on a Fixed Price
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Service Disabled Veteran Owned Businesses, and Employment Services
Organizations by making its solicitations available in accordance
with Article 8 of this Procurement Resolution.

The RFQ shall indicate in general terms that which is sought to be
procured, specifying the criteria which will be used in evaluating
the potential Offerors” qualifications, indicating whether a
numerical scoring system will be used in evaluation of the
responses to the RFQ, and containing or incorporating by reference
the other applicable contractual terms and conditions, including
any unique capabilities or qualifications which will be required of
Offerors. At a minimum, the qualification criteria for a CMR RFQ

shall

@-

(b).

(©).

).

(e).

include:

As the Offeror selected for the Part 1-Pre-Construction Phase
Services Contract will be considered for the Part 2-
Construction Phase Services Contract if the parties are able
to agree on a GMP and other Contract terms, an Offeror must
hold a Virginia Class A General Contractor’s license in good
standing. For any portion of the Work the Offeror intends to
self-perform for which a classification or specialty
designation is required by the Virginia Department of
Professional and Occupational Regulation Board for
Contractors Regulations, the Offeror must also hold such
classification or specialty designation.

Proof satisfactory to Arlington Public Schools of the ability
to obtain appropriate insurance coverage for the duration of
the project.

Proof satisfactory to Arlington Public Schools of bonding
capacity sufficient to satisfy the anticipated bonding
requirements for the project.

A listing of experience of at least three (3) projects of
similar scope, complexity, and delivery method including
construction cost, schedule, and owner or architect
representative’s contact information.

A list of at least three (3) professional references
including contact information.

In the event that a numerical scoring system will be used in the
evaluation of responses to the RFQ, the point values assigned to
each of the evaluation criteria shall be included in the RFQ or
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determining factor. After negotiations have been
with each Offeror so selected, Arlington Public S
select the Offeror which, in its opinion, has made
Proposal, and shall award the Contract to that Offe
the terms and conditions of multiple awards are so p
the RFP, awards may be made to more than one (1) Offe
During the Negotiation Stage, individual memifr h
may engage in discussions with any Offeror o beh@n
SAC to gather information to assist the SAC 1 ts
final determination regarding award of the Contract. Such
individual information and discussions shall be shared with
the entirety of the SAC for consideration in the final
determination regarding award of the Contract.

The Part 1-Pre-Construction Phase Services Contract must be
initiated no later than the schematic phase of design. The
GMP for Construction Phase Services must be established by the
completion of the working drawings.

ITf the parties are unable to agree on a GMP for the




basis shall be deemed a new procurement, and having been a CMR
Offeror shall not exclude any person or Business from submitting a

Bid.

Any CMR Contract shall include Contract terms providing that 1) not
more than ten percent (

39



C))

when the equipment rented is actually used at the site.
The payment bond shall be on a form approved by
Arlington Public Schools.

Each of such bonds shall be executed by one or more surety
companies selected by the Contractor which are authorized to
do business in Virginia and are listed on the United States
Treasury Department’s latest Circular 570.

Bonds shall be made payable to Arlington Public Schools.

Each of the bonds shall be filed with the office of the
Procurement Agent, or a designated office or official
thereof.

Nothing in this Section shall preclude such Contractor from
requiring each Subcontractor to furnish a payment bond with
surety thereon in the sum of the full amount of the
subcontract with such Subcontractor conditioned upon the
payment to all persons who have and fulfill contracts which
are directly with the Subcontractor for performing labor and
furnishing materials in the prosecution of the work provided
for in the subcontract. Such payment bond shall provide
claimants no less protection than that available to one who
qualifies as a claimant under the Contractor’s payment bond.

Purchase of Insurance

40



IT an emergency occurs at times other than regular business hours of the
Arlington Public Schools Procurement Office, the concerned school or department
may purchase directly the required Goods, Services, Professional Services, or

Construction. The school or

41






4-106

L. A small purchase Contract may become effective through issuance by
APS of a written Purchase Order accepted by Contractor performance
or by written agreement signed by both parties.

Interest in More Than One Bid and Collusion

€)

€))

€))

Where more than one (1) Bid or Proposal is received in response to a
single solicitation from a person or Business or affiliate thereof under
the same or different names, all Bids or Proposals from the person or
Business or affiliate thereof under the same or different names, will be
rejected.

Reasonable grounds for believing that a Bidder or Offeror is interested
in more than one (1) Bid or Proposal for a solicitation both as a Bidder
or Offeror and as a Subcontractor for another Bidder or Offeror, will
result in rejection of all Bids or Proposals in which the Bidder or
Offeror is interested. However, a person or Business acting only as a
Subcontractor may be included as a Subcontractor for two (2) or more
Bidders or Offerors submitting a Bid or Proposal for the work.

Any or all Bids or Proposals may be rejected if reasonable grounds exist
for believing that collusion exists among any B
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4-110

4-111

€)) The provisions of this Section shall not limit the amount a party to a
Contract with Arlington Public Schools may claim or recover against
Arlington Public Schools pursuant to Article 7, Section 7-107 or any other
applicable statute or regulation. Modifications made by Arlington Public
Schools that fail to comply with this subsection are voidable at the
discretion of the Board, and the unauthorized approval of a modification
cannot be the basis of a contractual claim as set forth in Article 7,
Section 7-107.

(C)) No amendment of a Public Contract shall be made without a writing signed
by the Procurement Agent or the Procurement Agent’s designee.

5) Any individual Contract Amendment having significant iImpact on the
approved project budget requires prior approval by the Board.

Work Commencing Without an Approved Purchase Order or Change Order

A Contractor shall not commence work until an approved Purchase Order or Change
Order has been issued by the Procurement Agent, except where permitted either
by this Procurement Resolution or by the underlying Public Contract to which
the Purchase Order or Change Order is the approval to commence work or modify
it. A Public Contract is not considered to be fully executed and is not binding
upon Arlington Public Schools unless it has been signed by the APS Procurement
Agent, or his designee, and the Contractor.

In situations where work has commenced prior to a Purchase Order or Change Order
being approved, and it is determined the commencement of work without a Purchase
Order or Change Order is not permitted by this Procurement Resolution or the
underlying Public Contract, requests for payment received from the Contractor
for work performed prior to the date of a Purchase Order or Change Order being
approved, may be rejected by the Procurement Agent and considered an
Unauthorized Purchase.

The Contractor’s sole recourse shall be as provided by the underlying Contract
and the applicable provisions of the Virginia Public Procurement Act.

Unauthorized Purchases

(@D Whenever any officer or employee of Arlington Public Schools purchases or
Contracts for any Goods, Services, Professional Services, Construction or
insurance contrary to the provisions of this Procurement Resolution, such
purchases or Contract shall be void and shall not be considered to be an
obligation of Arlington Public Schools.

(@)) Any Arlington Public Schools officer or employee making or approving the
original purchase contrary to the provisions of this Procurement
Resolution or of the Virginia Public Procurement Act, whether willfully
or through gross negligence, may be personally liable for the costs of
such purchases or Contract. IT already paid out of Arlington Public
Schools funds, the amount thereof may in the name of Arlington Public
Schools, be recovered by deduction from that person"s compensation in
accordance with applicable law, or, an appropriate legal action
instituted.
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awarded to a Contractor in accordance with this Procurement Resolution,
the employees of whom are prohibited from engaging in the unlawful
manufacture, sale, distribution, dispensation, possession or use of any
controlled substance or marijuana during the performance of the C
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@) convicted of an offense occurring on or after July 1, 2006,
where the offender was more than three years older than the
victim involving:

() the rape of a child under age 13 pursuant to Va. Code
Ann. 8 18.2-61.ACiiI1),

(b) forcible sodomy of a child less than 13 years of age
pursuant to Va. Code Ann. § 18.2-67.1.A.1,

(©) object sexual penetration of a child under 13 years of
age pursuant to Va. Code Ann. § 18.2-67.2.A.1, or

(@ any similar offense under the laws of any foreign
country or any political subdivision thereof, or the
United States or any political subdivision thereof.

This requirement is applicable without exception for a person
convicted of a felony or of a sexually violent offense as defined in
Va. Code Ann. 8 9.1-902, but for all other offenses set forth above
this requirement does not apply unless the qualifying offense was
done in the commission of, or as a part of the same course of
conduct of, or as part of a common scheme or plan as a violation of:

(2) abduction or kidnapping in violation of Va. Code Ann. § 18.2-
47 _A,

(b) abduction with intent to extort money of for immoral purpose
in violation of Va. Code Ann. 8§ 18.2-48,

(©) burglary in violation of Va. Code Ann. § 18.2-89,

(@
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or maintenance of a building, structure or appurtenance to such
building or structure, including moving, demolition, and excavation
connected with such building or structure, or any provision
contained in any contra

52



provide their federal employer identification numbers.

4. An interest clause that
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(€))

C)

Q)

the association was formed and is maintained for the purpose of promoting
the interest and welfare of and developing close relationships with
similar Public Bodies, provided such association has procured the
insurance by use of competitive principles and provided that the
Procurement Agent has made a determination in advance after reasonable
notice to the public and set forth iIn writing that Competitive Sealed
Bidding and Competitive Negotiation are not fiscally advantageous to the
public. The writing shall document the basis for this determination.

Upon a determination made in advance by the Procurement Agent and set
forth in writing that the purchase of Goods, products or commodities from
a public auction sale is in the best interest of the public, such items
may be purchased at the auction. The writing shall document the basis
for this determination.

An Arlington Public Schools school or department may enter into Contracts
for caps and gowns, photographs, class rings, yearbooks and graduation
announcements to be made available for purchase or rental by students,
parents, faculty or other persons using nonpublic money through the use
of Competitive Negotiation as provided In this chapter; Competitive Sealed
Bidding is not necessarily required for such Contracts.
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specifications shall be submitted to the Commonwealth of Virginia
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heat, for use primarily within a facility or complex of
facilities.

h. Installation of Energy Conservation Measures of Operational
Efficiency Measures that provide long-term operating cost
reductions and significantly reduce the BTUs consumed.

i. Installation of building technology infrastructure measures
that provide long-term operating cost reductions and reduce
related operational costs.

J- Installation of an energy system, such as solar, biomass,
or wind.
k. Installation of devices that reduce water consumption or

sewer charges.
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have in its employ, or under contract, a licensed architect or
engineer with professional competence appropriate to the project to
advise Arlington Public Schools regarding the use of Design-Build
for that project and who shall assist Arlington Public Schools in
the preparation of the RFQ and RFP and the evaluation of such
qualifications and Proposals.

2. Arlington Public Schools may enter into an Energy Performance-
Based Contract with an Energy Performance Contractor for the purpose of
significantly reducing (i) energy costs to a level established by
Arlington Public Schools or (ii) operating costs of a facility through
one or more Energy Conservation Measures or Operational E
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a. The Evaluation Phase shall require that the Energy
Performance Contractor provide a report disclosing all costs
associated with the proposed Energy Conservation Measures and
providing an estimate of the amount of the Energy Cost Savings.
APS shall review the report and evaluate the following
information:

(1). Whether the amount to be saved in energy and
operation costs more than twenty (20) years from the date of
installation, based on life-cycle costing calculations, if
the recommendations in the report were followed, exceeds the
amount Arlington Public Schools would spend on the Energy
Conservation Measures.

2). Does the Performance Contractor provide in the report
a written guarantee that the Energy Cost Savings and
operating cost savings, either or both, will meet or exceed
the costs of the system.

3). The cost savings calculations are based on payments
over a period not to exceed twenty (20) years.

b. IT the foregoing evaluation factors all are answered to the
satisfaction of Arlington Public Schools, then Arlington Public
Schools may enter into a Construction Phase Energy Performance-
Based Contract with the Energy Performance Contractor for
installation of the Energy Performance
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Performance-Based Contract. The guaranteed Energy Performance-Based
Contract shall include a written guarantee by the Energy Performance
Contractor that either the Energy Cost Savings or operational cost
savings, or both, will meet or exceed within twenty (20) years from
contract award the costs of the Energy Conservation Measures or
Operational Efficiency Measures and that the Energy Performance
Contractor will reimburse Arlington Public Schools for any shortfall of
guaranteed Energy Cost Savings.

4. The Energy Performance-Bpsedi@entiraot bBhadkednclude a provision
requiring that the Energy Performance Contractor provide a one hundred
percent (100%) performance guarantee bond to Arlington Public Schools
for the installation and faithful performance of the installed Energy
Savings Measures in compliance with the requirements of the Energy
Performance-Based Contract. The surety on such bond shall meet all
requirements of payment and performance bonds set forth in Part 4-
101(19) of this Procurement Resolution.

5.96 Tf1 0 O 1 300.05 620.02 TmO g0 G 0.024 TcfBased Contract shall inclu.rllD 4/
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5-101

5-102

5-103

5-104

ARTICLE 5 - DISPOSAL OF SURPLUS PROPERTY

General

The Procurement Agent shall sell, transfer, trade, or otherwise dispose of
personal property belonging to Arlington Public Schools which has become
obsolete, surplus or damaged. Any such sales, trades or exchanges, other than
transfers or donations as permitted herein, shall be based on competitive
bidding requirements wherever practicable. No school/department shall permit
any obsolete, surplus or damaged personal property to be transferred, loaned,
donated, or otherwise disposed of except as the Procurement Agent shall direct.

No Arlington School Board member, Arlington Public Schools employee, or any
spouse or relative residing in the same household as any Arlington School
Board member or Arlington Public Schools employee may accept, bid, or benefit
from a disposal of surplus property.

Personal property includes, but is not limited to materials, supplies and
equipment. Personal property does not include an interest in real property or
in any improvements thereon.

Real Property

ITf the Arlington School Board determines that it has no use for some of its
real property, the sale or exchange of the real property shall be pursuant to
Va. Code Ann. § 22.1-129.

Donations of Obsolete Educational Technology Hardware and Software

Arlington Public Schools may donate obsolete educational technology hardware
and software that is being replaced pursuant to subsection (B)(4) of Va. Code
Ann. § 22.1-199.1. Any such donations shall be offered to other school
divisions, to students, as provided in Board of Education guidelines, and to
preschool programs in the Commonwealth. In addition, the Arlington School
Board may donate such obsolete educational technology hardware and software
and other obsolete personal property to a Virginia nonprofit organization
which is exempt from taxation under 8§ 501(c)(3) of the Internal Revenue Code.

Disposal of Surplus Personal Property

Personal property may be disposed of when it has been determined to be
obsolete, surplus or damaged. The disposal of surplus personal property will
be by the method determined by the Procurement Agent to be most advantageous
to Arlington Public Schools.

Methods available include:

1 Transfer to Arlington County Agencies

1 Sale to other public jurisdictions

1 Sale by competitive bids through public auction
1 Trade-in on the purchase of other items

] Disposal as scrap

In the event that disposal of surplus property cannot be achieved by one or
more of the above options, obsolete, surplus or damaged property will be
disposed of in a manner most economical to Arlington Public Schools.
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ARTICLE 6 — DEBARMENT AND SUSPENSION

6-101 Authority to Debar or Suspend

The Procurement Agent shall have the authority to debar or suspend a person or
Business from consideration for award of Contracts for the reasons stated below:

€

€)

€))

4

®

)

@

G))

€©))

Conviction of the person or Business, or of any officer, director, owner,
partner, agent, or related person or Business for commission of a criminal
offense relating to obtaining or attempting to obtain a public or private
contract or subcontract, or in the performance of such contract or
subcontract;

Conviction of the person or Business, or of any officer, director, owner,
partner, agent, or related person or Business under state or federal
statutes for embezzlement, theft, forgery, bribery, falsification or
destruction of records, receiving stolen property, or any other offense
indicating a lack of moral, ethical or business iIntegrity or business
honesty;

Conviction of the person or Business, or of any officer, director, owner,
partners, agent, or related person or Business under state or Tfederal
antitrust statutes arising out of the submission of bids or proposals;

Incriminating testimony provided by the person or Business, or by any
officer, director, owner, partner, agent, or related person or Business
entity, that is protected by a grant of immunity which shows involvement
by the person or Business, or by any officer, director, owner, partner,
agent, or related person or Business, in conduct specified in
subparagraphs 6-101(1), (2) or (3) without any criminal conviction.

Failure without good cause to perform in accordance with the
specifications or within the time limit provided in the contract;

Within a period of five (5)years from the date of the Invitation to Bid
or Request for Proposal a record of Tfailure to perform or of
unsatisfactory performance in accordance with the terms of one or more
Arlington Public Schools Contracts, or the contracts of any Public Body,
agency of another state or agency of the federal government; provided
that failure to perform or unsatisfactory performance caused by acts
beyond the control of the contractor shall not be considered to be a basis
for debarment or suspension;

Action has been taken by APS, the Commonwealth, or any other Public Body
in the Commonwealth to recover on the bid bond or performance bond of the
person or Business on any other contract within a period of five (5) years
from the date of the Invitation to Bid or of the Request for Proposal.

Breach (including anticipatory breach) of a contract with a Public
Body.

Sale or attempted sale to a Public Body of Goods, Services,
Professional Services, Construction, or insurance which are required to
be purchased under another contract, when the person or Business knew
or had reason to know that the Goods, Services, Professional Services,
Construction, or insurance are required to be purchased under that
contract.
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(10)

11

(12)

(13)

a4

(as)

(e)

an

(18)

(19

(20)

Statement of an unwillingness or inability to honor a binding bid. A
mere request to withdraw a bid, which does not otherwise state an
unwillingness or inability to perform, is not a cause for debarment.

Falsifying or misrepresentation of manufacturer®s specifications in
order to appear responsive to a solicitation.

Permitting an employee, or a Subcontractor or any of its employees, to
work on any Arlington Public Schools Contract in the presence of
students without having submitted a completed Certification in
compliance with Article 4, Section 114(5) of this Procurement
Resolution

Permitting any employees or employees of Subcontractors to work on any
Arlington Public Schools Contract which will result or did result in
the employee having direct contact with students if the employee has
been convicted of any of the offenses identified in Article 4, Section
114(5) of this Procurement Resolution which disqualify such person from
working on a Contract which will result in them having direct contact
with students.

Conferring or offering to confer any gift, gratuity, favor, or
advantage, present or future, upon any employee of a Public Body who
exercises any "official responsibility” for a "procurement transaction™
as those terms are defined in the Code of Virginia, Section 2.2-4368.
It iIs not necessary that the employee accept the offer, or that the
offer be made with intent to influence the employee in an official act.
Offers of any discounts or privileges not available to all State or
Public Body employees is considered to be offering an advantage.

Failure to disclose a condition constituting a conflict of interest by
any officer, director, owner, or partner of the person or Business
awarded the Contract or purchase order by any Public Body.

A determination by APS that the person or Business, or any officer,
director, owner, partner, agent, or related person or Business has used
abusive or obscene language or behaved in a threatening manner toward
APS personnel.

Sale, under non-emergency conditions, of building materials, supplies,
or equipment for any building or structure constructed by or for any
Public Body by an independent person or Business employed to furnish
architectural or engineering services, but not Construction, for such
building or structure or from any person or Business in which such
architect or engineer has a personal interest (Code of Virginia,
Section 2.2-639.2 and Section 2.2-4374).

Sale of Goods, Services, Professional Services, Construction or
insurance to APS when such sale is prohibited by any debarment then in
effect.

Failure to pay re-procurement costs pursuant to a Contract termination
for default.

Debarment by the Commonwealth of Virginia, by any other Public Body in
the Commonwealth of Virginia, by any agency or department of the United
States Government, or by any other state or public body within another
state.
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21

(22)

(23)

24

(25)

Failure by a person or Business who or which has been prequalified to
notify APS that after prequalification it has been debarred by the
Commonwealth of Virginia, by any other Public Body in the Commonwealth
of Virginia, by any agency or department of the United States
Government, or by any other state or public body within another state
or it or any officer, director, owner, partner, agent, or related
person or Business has been convicted of any offense identified in this
Section 6-101 as grounds for debarment.

Any other conduct or circumstance which so seriously impacts the
business ethics, honesty, integrity, financial condition or performance
capabilities of the person or Business which is so serious as to
Justify debarment.

Should any manufacturer, vendor or Subcontractor commit any of the acts
described in this Section 6-101, Bids or Proposals offering material,
equipment, supplies or performance from or by that firm may be rejected
even though the Bid or Proposal is submitted by a Bidder or Offeror in
good standing.

A judicial determination of violations listed above is not necessary to
support a debarment except for those identified in subsections 6-
101(1), (2) or (3).

IT the Procurement Agent finds that the cause for debarment reflects on
the business traits or tendencies only with regard to certain Goods,
Services, Professional Services, Construction, or insurance, the
debarment may at the discretion of the Procurement Agent apply only to
such Goods, Services, Professional Services, Construction or insurance.
Otherwise the debarment applies to all procu
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year or until the re-procurement costs are paid or until the Contract
breach 1is resolved, whichever is longer. A debarment pursuant to
subsection 6-101(26) shall be for such period as is established by the
Virginia Department of Taxation pursuant to Va. Code Ann. §
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ARTICLE 7 - BIDDER, OFFEROR, CONTRACTOR REMEDIES

7-101 Ineligibility of Bidder, Offeror or Contractor

Any Bidder, Offeror or Contractor refused permission to participate, or
disqualified or debarred or suspended from participating in an Arlington Public
Schools Contract, shall be notified in writing by the Procurement Agent. Such
notice shall inform the Bidder, Offeror, Contractor or person or Business of
the results of the -evaluation, disclose the factual support for the
determination, and allow the Bidder, Offeror, Contractor, person or Business an
opportunity to inspect any documents that relate to the determination, if so
requested by the Bidder, Offeror, Contractor, person or Business within five
(5) business days after receipt of the notice.

Within ten (10) business days of the date of receipt of the notice from the
Procurement Agent, the Bidder, O
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and any other criteria such as inspection, testing, quality, workmanship,
delivery, and suitability for a particular purpose, which are helpful in
determining acceptability. Provided, in the event element 4 of the process for
Competitive Sealed Bidding set forth in Va. Code Ann. § 2.2-4302.1 is amended
after the adoption of this Procurement Resolution, such statutory amendment
shall control the evaluation process. At the same time, the Procurement Agent
shall determine whether the apparent low Bidder is a Responsible Bidder. |IFf
the Procurement Agent so determines, then it may proceed with an award in
accordance with subsection 4-101(11) of this Procurement Resolution. If the
Procurement Agent determines that the apparent low Bidder is not a Responsible
Bidder, it shall proceed as follows:

1. Prior to the issuance of a written determination of non-responsibility by
the Procurement Agent, the Procurement Agent shall (i) notify the apparent
low Bidder in writing of the results of the evaluation, (ii) disclose the
factual support for the determination, and (iii) allow the apparent low
Bidder an opportunity to inspect any documents that relate to the
determination, if so requested by the Bidder within Ffive (5) business
days of the date of receipt of the written notice.

2. Within ten (10) business days after receipt of the written notice of the
evaluation by the Procurement Agent, the Bidder may submit rebuttal
information to the Procurement Agent challenging the evaluation. The
Procurement Agent shall issue his written determination of responsibility
based on all iInformation in the possession of the Procurement Agent,
including any rebuttal information, within five (5) business days of the
date the Procurement Agent received the rebuttal information. If no
rebuttal information is provided within ten (10) business days after the
Bidder’s receipt of the written notice of the evaluation, the Procurement
Agent may proceed upon expiration of such period with issuance of his
written determination of responsibility. At the same time, the
Procurement Agent shall notify, with return receipt requested, the Bidder
in writing of the determination.

3. Such written notice shall state the basis for the determination, which
shall be final unless the Bidder appeals the decision within ten (10)
calendar days of the date of the notice of the determination by the
Procurement Agent by invoking legal action as provided in Section 7-108
of this Procurement Resolution.

The provisions of this Subsection shall not apply to procurements
involving the prequalification of Bidders. A determination that a
potential Bidder is not qualified under such prequalification is not a
determination that the potential Bidder is not responsible, and there is
no right of appeal of such decision to deny prequalification.

A Bidder contesting a determination that it is not a Responsible Bidder
for a particular Contract shall proceed under this Section, and may not
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7-104 Protest of Award or Decision to Award; Competitive Sealed Bidding or Competitive
Negotiation

Any Bidder or Offeror who desires to protest the award or decision to award a
Contract shall submit the protest in writing to the Procurement Agent, no later
than ten (10) calendar days after the date of the award or the date of the
announcement of the decision to award, whichever occurs first. Notice of the
award or announcement of the decision to award shall be posted on the public
bulletin board in the Syphax Education Center and on the Arlington Public
Schools Web site or as otherwise specified in the Invitation to Bid or Request
for Proposal.

Any potential Bidder or Offeror on a Contract negotiated on a sole source or
emergency basis who desires to protest the award or decision to award such
Contract shall submit the protest in the same manner no later than ten (10)
calendar days from the date of the posting or the date of the publication of
the notice of such Contract as provided in Article 4 of this Procurement
Resolution.

However, if the protest of any actual or potential Bidder or Offeror depends in
whole or iIn part upon information contained in public records pertaining to the
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Representative, to the Arlington Public Schools” Project Manager,
all as defined by the particular Contract, and to the Procurement
Agent a written itemization of the actual additional compensation
claimed, with all supporting documentation.

(€)) Claims for Extension of Time

a.

In the event of any occurrence as a result of which the Contractor
contends it is entitled to an extension of time beyond the Contract
period or as to any interim or phase completion date, the Contractor
shall give written notice of such claim to the Arlington Public
Schools” Representative, to the Arlington Public Schools” Project
Manager, all as defined in the particular Contract, and to the
Procurement Agent
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at the agreed rate of six percent (6%) per annum simple interest
commencing on the date of such final resolution.

(6) The Contract shall provide that the Contractor shall comply with all
directions and decisions of the Arlington Public Schools” Representative,
the Arlington Public Schools” Project Manager, all as defined by the
particular Contract, or the Procurement Agent and shall proceed diligently
with the performance of the Contract and with any disputed work pending
final resolution of any claim or dispute, whether for additional
compensation or extension of time. “Final resolution” shall include the
exhaustion of all judicial proceedings.

a The Contractor shall make no claim against any officer, agent, or employee
of Arlington Public Schools for, or on account of, any act or omission to
act in connection with the Contract, and to the extent permitted by
applicable law the Contract shall require that any and all rights to make
any such claims are waived.

(€)) Failure of Arlington Public Schools at any time to require compliance
with any term or conditions of the Contract or of the claims submissions
requirements shall not be deemed a waiver of such term or condition, or
a waiver of the subsequent enforcement thereof.

(€)) In the event the Contractor makes a claim for additional compensation
other than for damages related to delawt £q0.00000912 0 96 36 Tfl1 O O 1 162.02 62
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(c). If injunctive relief is granted, Arlington Public Schools may
request the Circuit Court of Arlington County to require the
posting of reasonable security to protect the Arlington
Public Schools.

5) Any such legal action brought by a Bidder or Offeror or any other person
or Business interested in a procurement action shall name Arlington
School Board as the defendant.

7-109 Legal Actions by Arlington Public Schools

Nothing herein shall be construed to prevent or impair the right of Arlington
Public Schools to institute legal action against a Contractor for any reason.
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ARTICLE 8 - ASSISTANCE TO SMALL AND DISADVANTAGED
BUSINESSES

8-101 Establishment of Programs to Expand Participation
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(€))

C))

programs shall be established in writing and shall comply with
provisions of any enhancement or remedial measures authorized by the
Governor pursuant to Va. Code Ann. § 2.2-4310.C, and shall include
specific plans to achieve any goals established therein.

In awarding a Contract for Services to a small, women-owned, or
minority-owned business that is certified in accordance with Va. Code
Ann. § 2.2-1606, or to a business identified by Arlington Public
Schools as a service disabled, veteran-owned business where the award
is being made pursuant to an enhancement or remedial program as
provided in Va. Code Ann. 2.2-4310.C, Arlington Public Schools shall
include in every such Contract of more than ten thousand dollars
($10,000.00) the following: “If the Contractor intends to subcontract
work as part of its performance under this Contract, the Contractor
shall include in the proposal a plan to subcontract to small, women-
owned, minority-owned, service disabled veteran-owned businesses and
employment services organizations.”

As used In this Article:

A.“Employment services organization” means an organization that
provides community-based services to individuals with disabilities
that is an approved Commission on Accreditation of Rehabilitation
Facilities (CARF) accredited vendor of the Department for Aging and
Rehabilitative Services.

B. “Minority individual” means an individual who is a citizen of the
United States or a legal resident alien and who satisfies one or
more of the following definitions:

1. “African American” means a person having origins in any of the
original peoples of Africa and who is regarded as such by the
community of which this person claims to be a part.

2. “Asian American” means a person having origins in any of the
original peoples of the Far East, Southeast Asia, the Indian
subcontinent, or the Pacific Islands, including but not limited
to Japan, China, Vietnam, Samoa, Laos, Cambodia, Taiwan, Northern
Mariana Islands, the Philippines, a U.S. territory of the
Pacific, India, Pakistan, Bangladesh, or Sri Lanka and who is
regarded as such by the community of which this person claims to
be a part.

3. “Hispanic American” means a person having origins in any of the
Spanish-speaking peoples of Mexico, South or Central America, or
the Caribbean Islands or other Spanish or Portuguese cultures and
who is regarded as such by the community of which this person
claims to be a part.

4_ “Native American” means a person having origins in any of the
original peoples of North America and who is regarded as such by
the community of which this person claims to be a part or who is
recognized by a tribal organization.

5. “Minority owned business” means a sole proprietorship or Business
that is at least 51% owned by one or more minority individuals
who are U.S. citizens or legal resident aliens, or in the case of
a corporation, partnership, or limited liability company or other
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Business, at least 51% of the equity ownership interest in the
corporation, partnership, or limited liability company or other
Business is owned by one or more minority individuals who are
U.S. citizens or legal resident aliens, and both the management
and daily business operations are controlled by one or more
minority individuals, or any historically black college or
university as defined in Va. Code Ann. § 2.2-1604, regardless of
the percentage ownership by minority individuals or, in the case
of a corporation, partnership, or limited liability company or
other Business
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9-101

9-102

ARTICLE 9 - ETHICS IN PUBLIC CONTRACTING

Purpose

The provisions of this Article supplement, but shall not supersede, other
provisions of law including, but not limited to, the State and Local Governments
Act (sections 2.2-3100 et seq.), the Virginia Governmental Frauds Act (section
18.2-498.1 et seq.), and Articles 2 (section 18.2-438 et seq.) and 3 (section
18.2-446 et seq.) of Chapter 10 of Title 18.2 of the Code of Virginia as amended.
The provisions of this Article shall apply notwithstanding the fact that the
conduct described may not constitute a violation of the State and Local
Governmental Conflict of Interests Act.

Definitions

The words defined in this Article shall have the meanings set forth below
throughout this Article.

(&) Immediate Family: Shall mean a spouse, children, parents, brothers and
sisters, and any other person living in the same household as the
employee.

(€)) Official Responsibility: Shall mean administrative or operating
authority, whether intermediate or final, to initiate, approve,
disapprove or otherwise affect a procurement transaction, or any claim
resulting therefrom.

(€)) Pecuniary Interest Arising from the Procurement: Shall mean a personal
interest in a Contract as defined in the State and Local Government
Conflict of Interests Act (section 2.2-3100 et seq.).

5) Procurement Transaction: Shall mean all functions that pertain to the
obtaining of any Goods, Services, insurance, or Construction, including
description of requirements, selection and solicitation of sources,
preparation and award of Contract, and all phases of Contract
administration.

(6) Arlington Public Schools Employee: Shall mean any person employed by
Arlington Public Schools, including elected officials of
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conviction, any Arlington Public Schools employee, in addition to any other
fine or penalty provided by law, shall forfeit his employment.
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Attachment A

Contractor Certification

Regarding Criminal Convictions

The completed form from the Contractor is a condition precedent to the award of the
Contract.

As the official authorized to enter into this Contract on behalf of my organization,
I certify that the Contractor, its employees, 1its Subcontractor(s) and their

employees, who will have direct contact with students either on or off school property
either during regular school hours or during school-sponsored activities during the
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APPENDIX A OF THE ARLINGTON PUBLIC SCHOOLS



Arlington Public Schools Guidelines for the Implementation of the
Public-Private Education Facilities and Infrastructure Act
of 2002, as Amended
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I. DEFINITIONS

“Accept, Acceptance, or Accepted” regarding an Unsolicited PPEA Proposal means that
APS has determined that the Proposed Project is a Qualifying Project which APS is
interested in pursuing further.

“APS” means Arlington Public Schools and all of its employees and appointed officials.

“Bid” means a bid submitted to APS by a Private Entity in response to an Invitation
to Bid for a Qualifying Project being procured through Competitive Sealed Bidding.

“Bidder” is a Private Entity submitting a Bid in response to an ITB.
“Board” means the School Board for Arlington Public Schools.

“Comprehensive Agreement” means the written comprehensive agreement or contract
between the Private Entity and APS that is required prior to the development of a
Qualifying Project.

“Conceptual Stage” means the initial phase of Project evaluation when APS makes a
determination whether the Unsolicited PPEA Proposal serves a public purpose, meets
the criteria for a Qualifying Project, assesses the qualifications and experience of
a Proposing Private Entity, reviews the Project for financial feasibility, and
determines whether or not the Unsolicited PPEA Proposal should be Accepted. The
Conceptual Stage also is the stage at which Bids or Proposals in response to an
Invitation to Bid or Request for Proposal are received, reviewed and evaluated.

“Cost-Benefit Analysis” means an analysis that weighs expected costs against expected
benefits in order to choose the best option. An example is comparing the costs and
benefits of constructing a new building to those of renovating and maintaining an
existing structure serving the same purpose in order to select the most financially
advantageous option.

“Day or Days” means calendar day except as specifically provided in the context where
used. If an action is required to be taken within a designated number of days from
an event or occurrence, the day of the event or occurrence is not included in the
number of days. |If the deadline for taking an action expires on a Saturday, Sunday,
legal holiday or on any day or part of a day on which Arlington Public Schools Syphax
Education Center (Syphax Education Center) is closed, the act or action may be taken
on the next day that is not a Saturday, Sunday, legal holiday or day on which the
Syphax Education Center is closed.

“Detailed Stage” means the second phase of Project evaluation where (i) for an
Unsolicited PPEA Proposal APS has completed the Conceptual Stage and Accepted the
Unsolicited PPEA Proposal and has proceeded with solicitation of competing Proposals,
and (ii) for Bids/Proposals received in response to an ITB/RFP has completed the
review and evaluation of Bids/Proposals and requested additional information and where
applicable has entered into Competitive Negotiations with one or more Private Entities
to develop an Interim or Comprehensive Agreement.

“Develop” or “development” means to plan, design, develop, finance, lease, acquire,
install, construct, or expand.

“FOIA” means the Virginia Freedom of Information Act, VA. CoDE ANN. 88 2.2-3700, et
seq.)

“Guidelines” means the Guidelines for the Implementation of the PPEA adopted by the
Board and any amendments thereto adopted by the Board.
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“Service Payments” means payments to the Private Entity of a Qualifying Project
pursuant to a Service Contract.

“Team Member” means all members of the Project Team required to be identified iIn an
Unsolicited PPEA Proposal, a Proposal, or a Bid, as applicable, as set forth in Part
X, PROPOSAL PREPARATION AND SUBMISSION of these Guidelines or as further specified in
an ITB/RFP.

“Unsolicited PPEA Proposal” means a Proposal submitted to APS by a Private Entity



the Board, but the Procurement Agent is authorized to adopt policies and procedures
and make interpretations which carry out the purpose and intent of these Guidelines.
In the event the PPEA is amended in a manner that either conflicts with these Guidelines
or concerns material matters not addressed by these Guidelines but these Guidelines
are not amended prior to the effective date of the new law, these Guidelines shall be
interpreted in a manner to conform to the new law; any provision of these Guidelines
in conflict with any amendment to the PPEA shall be subordinate to the PPEA amendment.
In interpreting and applying the PPEA and these Guidelines, APS shall be guided by the
direction of the PPEA that it is to be liberally construed in conformity with the
purpose of encouraging the development and operation of public facilities in a timely
manner at the best price APS can obtain under the circumstances of the proposed project.
Unlless specifically stated otherwise, or where by the context an intended limitation
of authority to the Board is clear, all references in these Guidelines to “APS” shall
refer to and include the Board and/or the APS executive and administrative staff.

I11. FREEDOM OF INFORMATION ACT (*FOIA)/PUBLIC DISCLOSURE REQUIREMENTS

A. General Applicability of Disclosure Provisions

1. Proposal documents submitted by a Proposing Private Entity in support
of an Unsolicited PPEA Proposal, and Bid or Proposal documents submitted
in response to an ITB/RFP, are subject to the Virginia Freedom of
Information Act (“FOIA”) unless an exemption applies including but not
limited to such exemptions under Va. Code Ann. 2.2-4342 as may be
applicable. Under the FOIA, documents submitted by a Private Entity to APS
are releasable upon a request properly submitted pursuant to the FOIA. The
FOIA makes provision for exemption from disclosure for certain confidential
proprietary information submitted to APS by a Private Entity in a Proposal
submitted pursuant to the PPEA. FOIA exemptions are discretionary, and
APS may elect to release some or all of any documents asserted to be
confidential or proprietary, except to the extent such documents are:

a. Trade secrets of the Private Entity as defined in the Uniform
Trade Secrets Act (currently



clear statement of the reasons for invoking the protection with reference
to one or more of the three (3) categories specified above. A general
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1v.

3. These public disclosure requirements shall apply to Accepted
Proposals regardless of whether the process of bargaining will result in
an Interim Agreement or a Comprehensive Agreement.

11






J- The names and addresses of the persons who may be contacted
for further information concerning the request;

k. User Fees, Lease Payments, and other Service Payments over the
term of the Interim Agreement or Comprehensive Agreement and the
methodology and circumstances for changes to such User Fees, Lease
Payments, and other Service Payments over time; and

l. Such additional material and information as APS may reasonably
request.

Review and Evaluation of Unsolicited PPEA Proposals

1. Proposal Review Fee for Unsolicited PPEA Proposals
The PPEA authorizes APS to charge a reasonable fee to cover the costs of
processing, reviewing and evaluating Unsolicited PPEA Proposals. The

Proposal Review Fee may be applied by APS to cover the costs of such
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8. Proposed Project benefits to be considered by APS in evaluating an
Unsolicited PPEA Proposal are those occurring during the construction,
renovation, expansion or iImprovement phase and during the life cycle of
the Proposed Project.

9. To assist in its evaluation, APS may require clarifications or
modifications of the Unsolicited PPEA Proposal during the Conceptual Stage
without requiring a complete re-submittal of a complete amended Unsolicited
PPEA Proposal. Additional copies of a complete amended Unsolicited PPEA
Proposal as modified may be required of the Proposing Private Entity at
the conclusion of the Conceptual Stage.

10.
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3. Whether any Comprehensive Agreement which may result from the
Proposals submitted will be awarded through competitive sealed bidding or
through competitive negotiation consistent with the procedures for
procurement of “other than professional services” through competitive
negotiation as set forth in the Procurement Resolution and in the VPPA;

4. IT the procedure for award of a Comprehensive Agreement is through
competitive sealed bidding, the ITB shall specify the method by which the
responsible Bidder submitting the Jlowest responsive Bid will be
determdfd4l(ents )-312(whichquirem)-1Guidel 612 792s0.000000F4;

5. The ITB/RFP shall state that APS may negotiate an Interim Agreement
which may lead to a Comprehensive Agreement with the successful Bidder or
Offeror based on the Bid or Proposal;

6. An ITB/RFP may include requirements which vary from those set forth
in these Guidelines, but no Bid/Proposal evaluation procedures or ITB/RFP

17



D. Procedure for Competitive Sealed Bidding
IT the procedure for procurement is through competitive sealed bidding, the
following procedures shall be applicable:

1. When, due to the nature or complexity of (i) the Qualifying Project,
(ii) the Lease Payments, (iii) the Revenues, (iv) the Service Contract,
(v) the Service Payments, (vi) the User Fees, or (vii) any other factor
as reasonably determined by APS, it is impractical to prepare initially a
purchase description to support an award based on prices, APS shall pre-
qualify potential Bidders pursuant to the provisions of VA. CODE ANN. §
2.2-4317 and of the Procurement Resolution, § 4-101(2).

2. IT following pre-qualification APS elects to proceed with the
Qualifying Project, Bids may be solicited from the Pre-Qualified Bidders
by ITB. The ITB shall set forth all factors which will be considered in
determining the acceptability of the Bid as provided in VA. CoDE ANN. §
2.2-4302.1.4, which may 1include special qualifications of potential
Private Entities iIn addition to those satisfied by pre-qualification,
life-cycle costing, value analysis, and any other criteria such as
inspection, testing, quality , workmanship, delivery, and suitability for
a particular purpose, and factors particularly applicable to the form,
substance and characteristics of the Qualifying Project which are helpful
in determining acceptability of Bidders and Bids. The ITB also shall
state how price will be determined based on Lease Payments, Revenues,
Service Payments, User Fees, or any other expense to APS or benefit to be
received by APS from the Qualifying Project.

3. Award, if made, shall be made to the responsible, acceptable Bidder

18



VIIL.

benefits to the public; (vii) the Private Entity’s compliance with, or
good faith efforts to comply with, a participation plan for small
businesses, minority owned businesses, women owned businesses, service
disabled veteran-owned businesses, and employment services organizations;
(viii) the Private Entity’s plans to employ local contractors and
residents; and (ix) other criteria that APS deems appropriate.

4. APS may determine from the content of the Conceptual Stage Proposals
if any Offeror has failed to meet the requirements of the RFP to a
sufficient degree that they will not be invited to participate in the
Detailed Stage. The remaining Offerors will be invited to submit Detailed
Stage Proposals, from which APS will make the determination with which
Offeror or Offerors to enter into negotiations as provided in the
Procurement Resolution for competitive negotiation.

GUIDELINES FOR DETERMINATION OF A QUALIFYING PROJECT

A. APS may grant approval of the development or operation of the education
facility, technology infrastructure or other public infrastructure or facility
needed by APS, or the design or equipping of a Qualifying Project so developed or
operated, if APS determines that the project serves the public purpose of the
PPEA and these Guidelines. APS may determine that the development or operation
of the Qualifying Project serves such public purpose if:

1. There is a public need for or benefit derived from the Qualifying
Project;
2. The estimated cost of the Qualifying Project is reasonable in relation

to similar facilities; and

3. The Proposing Private Entity’s plans will result in the timely
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“other than professional services” through Competitive Negotiation and
consistent with the requirements of the Procurement Resolution and the
VPPA for such form of procurement. Provided, however, APS may proceed
using such Competitive Negotiation rather than Competitive Sealed Bidding
only if it first makes a written determination that doing so is likely to
be advantageous to APS and the public based upon either (i) the probable
scope, complexity or urgency of need for the Qualifying Project, or (ii)
the risk sharing, including guaranteed cost of completion guarantees,
added value or debt or equity investments proposed by the Private Entity,
or (iil) an increase in funding, dedicated revenue source or other economic
benefit that would not otherwise be available.

B. In reviewing the Unsolicited PPEA Proposal and any competing Proposals
submitted in accordance with any solicitation or invitation, and in reviewing
any Bids/Proposals submitted in response to an ITB/RFP, APS shall engage the
services of qualified professionals, which may include an architect,
professional engineer, or certified public accountant, not otherwise employed
by APS, to provide independent analysis regarding the specifics, advantages,
disadvantages, and the long- and short-term costs of any request by a Private
Entity for approval of a Qualifying Project unless APS makes a written
determination that such analysis of an Unsolicited PPEA Proposal shall be
performed by employees of APS.

C. APS at all times retains the right to reject any Proposal at any time
for any reason whatsoever, including but not limited to a decision that it no
longer wishes to proceed with the Proposed Project or the solicited
Qualifying Project.

PROPOSAL PREPARATION AND SUBMISSION

Al Only Proposals complying with the requirements of these Guidelines and the
PPEA, that contain sufficient information for a meaningful evaluation, and that
are provided in an appropriate format in substantial compliance with the
requirements of the ITB/RFP if applicable may be considered by APS for further
review at the Conceptual Stage.

B. Format for Submission of Proposals

1. Unsolicited PPEA Proposals and Bids/Proposals in response to an
ITB/RFP, collectively included in the term “Proposals,” shall contain
information in the following areas: (i) qualifications and experience, (ii)
Project characteristics, (iii) Project financing, (iv) anticipated public
support or opposition, or both, (v) Project benefit and compatibility and

(vi)
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g- Provide a current or most recently audited financial statement
for each Team Member and for each owner of each such Team Member with
an equity or controlling interest of twenty percent (20%) or greater.

h. Identify any persons affiliated with any Team Member who would
be obligated to disqualify themselves from participation in any
transaction arising from or in connection to the Project pursuant to
The Virginia State and Local Government Conflict of Interest Act, VA.
CODE ANN. 88 2.2-3100 et seq.

i. Provide for each Team Member a statement listing all of the
Team Member’s prior projects and clients for the past five (5) years
and contact information for same (name, address, telephone number and
e-mail address). If a member of the Project Team has worked on more
than ten (10) projects during this period, it may limit its prior
project list to ten (10), but shall First include all projects similar
in scope and size to the Proposed Project and, second, it shall
include as many of its most recent projects as the required number
permit.

- For each Team Member provide a brief summary of the safety
performance record and current safety capabilities, including a
summary of state and federal OSHA citations and records during the
past five (5) years. APS reserves the right to determine, in its
sole discretion, the extent to which safety records impact the
qualifications of any Team Member.

K. For each Team Member provide the following information:

1. A sworn certification by an authorized representative of
the Team Member attesting to the fact that the Team Member
currently is not debarred or suspended by any federal, state
or local government Entity;

2. A mandatory disclosure and description by the Team
Member for the past five (6) years of any of the following
conduct or action taken by or against the Team Member:

a. Bankruptcy filings.

b. Assessing and/or being assessed liquidated
damages.

C. The imposition of any fines, penalties or
assessments.

d. Any judgments or decrees.

e. Legal claims or lawsuits filed by or against the
Team Member, including both judicial proceedings and
arbitrations.

T. Contract terminations (whether for default,

convenience or otherwise).

g- License evocations, suspensions or other
disciplinary actions.
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b. Submit a plan for the development, financing and operation
(as applicable) of the Proposed Project showing the anticipated
schedule on which funds will be required. Describe the anticipated
costs of and proposed sources and uses for such funds including any

anticipated debt service costs. The operational plan (fF
applicable) should 1include appropriate staffing levels and
associated costs. Include supporting due diligence studies,

analyses, or reports such as but not limited to feasibility studies.

C. Include a list and discussion of assumptions underlying all
major elements of the plan. Assumptions should include all
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B.

9.

Demonstrated record of successful past performance, including
timeliness of project delivery, compliance with plan,
specifications, applicable laws and codes, quality of workmanship,
cost-control and project safety.

Leadership structure.

Project manager®s experience and the experience and capabilities of
the Team Members and their key personnel.

Management approach.

Project staffing plans, the skill levels of the proposed workforce
and the proposed safety plans for the Proposed Project.

Financial condition, bonding capacity, and insurance coverage of the
Proposing Private Entity and other Team Members.

Proposed Project ownership.

Project Characteristics

Factors to be considered in determining the Proposed Project characteristics may
include, but are not limited to:

1.

2.

Proposed Project definition.

Proposed Project schedule.
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and the results of any such inquiries or studies (including
feasibility studies and forecasted cash flow sensitivity analyses).

4. Opportunity Cost assessment.

5. Estimated cost.

6. Life-Cycle Cost Analysis.

7. The identity, credit history, and past performance of any third party
that will provide financing for the Proposed Project and the nature
and timing of their commitment, as applicable.

8. Such other items as APS deems appropriate.

D. Project Benefit and Compatibility

Factors to be considered in determining the Proposed Project™s compatibility with
the appropriate local or regional comprehensive or development plans include,
but are not limited to:

1. Community benefits.
2. Community support or opposition, or both.
3. Public involvement strategy.
4. Compatibility with existing and planned facilities.
5. Compatibility with local, regional, and state economic development
efforts.
E. Other Factors

Other factors that may be considered by APS in the evaluation and selection of
Unsolicited PPEA Proposals or a Bid/Proposal submitted in response to an ITB/RFP
include, but are not limited to:

1.

2.

The proposed cost of the Proposed Project.

The general reputation, industry experience, and financial capacity
of each firm included on the Project Team.

The proposed design of the Proposed Project.

The eligibility of the Proposed Project for accelerated
documentation, review, and selection.

Local citizen and government comments.

Benefits to the public, including financial and nonfinancial.

The Proposing Private Entity’s compliance with a participation plan
or good faith efforts to comply with the goals of such a plan for
the participation of small businesses, minority-owned businesses,

women-owned businesses, service disabled veteran-owned businesses,
and employment services organizations.
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8. The Proposing Private Entity’s plans to employ local contractors and
residents.

9. Other criteria that APS deems appropriate.

F. Publi
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Proposing Private Entity shall enter into a Comprehensive Agreement with APS.
Prior to entering into a Comprehensive Agreement, an Interim Agreement may be
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